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This presentation shall not 
constitute legal advice, nor 
create an attorney-client 
relationship. This presentation is 
for informational purposes only.

If you have any specific legal 
questions or require legal 
advice for specific situations, 
please contact or refer to your 
institutional, general, or outside 
counsel.
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• Tennessee v. Cardona – what happened?

•

• What is Title IX?

•

• Legal foundations for hearings

•

January 9, 2025 Decision
U.S. District Court – E.D. Kentucky
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January  9 ,  2025 
Dec is ion

DoE cannot utilize Title IX to prohibit 
discrimination based on gender identity

DoE overstepped when it reinterpreted the 
law through federal rule-making

Violated free speech rights of educators & 
students in mandating use pronouns 

associated with others’ gender identity

Rejected utilization of Bostock decision to 
apply Title VII employment law to Title IX

2020 v 2024
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- SCOPE

Sexual harassment uses a binary understanding of 
sex by aligning it with sex assigned at birth

Sex-based harassment included harassment using 
“sex stereotypes, sex characteristics, pregnancy 
or related conditions, sexual orientation, and 
gender identity”

Other sex discrimination outside of sexual 
harassment is not covered in grievance 
procedures

All sex discrimination in the program or activity in 
the US was covered by the Rule and grievance 
procedures

“Severe, pervasive, and objectively offensive” 
conduct effectively “denies or bars access”

Subjectively and objectively offensive and severe 
or pervasive conduct that limits access is 
considered hostile environment harassment

This is not addressed in the 2020 Rule.
Extensive section on discrimination related to 
parental, family, or marital status, pregnancy or 
related conditions
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- JURISDICTION

Locations, events, or circumstances when 
institution over the 
respondent and the context in which conduct 
occurred

Conduct occurring in an institution’s program or 
activity included conduct 

and conduct subject to the institution’s 
disciplinary authority

Other conduct may be subject to other areas, 
including 129-B, codes of conduct, and other 
policies as designed, but 

Most conduct, including off-campus conduct, 

– NOTICE & INTAKE

“Clearly unreasonable” when institutions have 
actual notice of sexual harassment & respondent 
in manner that was deliberately indifferent

Detailed guidelines for employee notification, 
including of confidential employees. 
Requirements for notification around public 
awareness events

There is no detailed analysis to assist TIXC 
determine whether to initiate a complaint

An 8-factor analysis designed to assist TIXC in 
determining whether to initiate a complaint. “Is 
there an imminent and serious threat?”

Complainants must participate or attempt to 
participate in program or activity of institution

Sex discrimination complaints other than sex-
based harassment could also be filed by any 
student or employee or anyone else participating 
or attempting to participate in the program or 
activity
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– SUPPORT & 
TIMEFRAME

One singular procedure, applies to both student & 
employee respondents

TWO PROCEDURES: one for sex-based 
harassment involving students, the other for all 
other covered sex discrimination

Strict timeframes: parties have 10 days to provide 
responses to evidence for an investigative report, 
and must be created at least 10 days prior to 
hearing

Flexible timeframes: institutions could establish 
“reasonably prompt timeframes for the major 
stages”

NO PROCESS detailed for modification or 
termination of supportive measures

CLEAR PROCESS for modification or termination 
of supportive measures

Immediate threat to the physical health or safety 
of any individual is the parameter for emergency 
removals

Imminent and serious threat to health and safety 
was the parameter for an emergency removal 
(included non-physical threats)

– EVIDENCE, 
HEARINGS, & ROLES

Relevant evidence must be sent to each party & 
advisor prior to completion of investigation report

Flexible process to review evidence – equal 
opportunity to access either the relevant 
permissible evidence, or an accurate description 
of evidence. Reasonable opportunity to respond

Formal complaint requirement: complaint must be 
written and signed by complainant or TIXC

No formal complaint requirement: complaint may 
be provided verbally or written

Live hearing w/ cross-examination by advisor 
required in all covered Title IX cases. Institution 
must provide advisor if one not available

Live hearing only required for sexual violence 
cases w/ student respondent; cross examination 
not required. Single investigator and live 
meeting(s) in other cases allowed. Complex rules 
for transcripts, proposed follow-up questions, etc.

Decision maker cannot be the same person as the 
TIXC or investigatorFlexible rules for the role of the decision-maker
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• Make sure you’re following the 
correct policies & procedures for 
the case you are hearing

• Ensure accurate definitions are 
utilized when determining 
responsibility

• Ask your Title IX Coordinator or 
Panel Chair for assistance when 
issues arise
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• Denying admission in an educational 

program based on sex

• Disqualifying individuals from candidacy 

for opportunities on the basis of sex

• Providing unequal access to resources 

based on sex

• Engaging in gender-based or sexual 

harassment, such as unwelcome 

comments, advances, etc.

NO PERSON IN THE 

UNITED STATES SHALL …
• On the basis of sex,

• Be excluded from participation in,

• Be denied the benefits of, or

• Be subjected to discrimination under

• Any educational program or activity

• Receiving federal financial assistance

SEXUAL HARASSMENT = SEX 
DISCRIMINATION IN EDUCATIONAL 

PROGRAMS OR ACTIVITIES

PROMPT & SUPPORTIVE 
RESPONSES TO ALLEGED 

VICTIMS

PROMPT RESOLUTIONS TO 
ALLEGATIONS 

PREDICTABLE & FAIR GRIEVANCE 
PROCESSES 

DUE PROCESS PROTECTIONS FOR 
ALLEGED VICTIMS & ALLEGED 

PERPETRATORS.

EFFECTIVE IMPLEMENTATION 
OF REMEDIES FOR VICTIMS
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: A school employee conditioning educational benefits on 

participation in unwelcome sexual conduct; or

that a reasonable person would determine is so 

severe, pervasive, and objectively offensive that it effectively denies a 

person equal access to the educational institution’s education program or 

activity; or

(as defined in the Clery Act), or

(as defined in 

the Clery Act as amended by the Violence Against Women Act (VAWA)

– any sexual act 

directed against another person 

without the consent of the victim, 

including instances where the 

victim is incapable of giving 

consent:

Rape - Sodomy – Fondling

Incest - Statutory Rape
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“forcible or nonforcible sex offense under the 
inform crime reporting system of the Federal Bureau of Investigation.”
- 20 U.S.C. 1092(f)(6)(A)(v)

“engaging in a course of conduct directed at a specific 
person that would cause a reasonable person to (a) fear for his or her 
safety or the safety of others; or (b) suffer substantial emotional distress.”
- 34 U.S.C. 12291(a)(30)

Consult with Institutional Counsel regarding application of the FBI 
Uniform Crime Reporting System definitions for Rape, Sodomy, Fondling, 
Incest, and Statutory Rape

“violence committed by a person who is or have 
been in a social relationship of a romantic or intimate nature with the 
victim; and where the existence of such relationship shall be determined 
by on consideration of the following factors: (i) the length of the 
relationship, (ii) the type of relationship, (iii) the frequency of interaction 
between the persons involved in the relationship.”

- 34 U.S.C. 12291(a)(11), see also 12291(a)(10)

21

22



2/11/2025

12

“includes felony or misdemeanor crimes of 
violence committed by a current or former spouse or intimate partner of 
the victim, by a person with whom the victim shares a child in common, 
by a person who is cohabitating with or has cohabitated with the victim 
as a spouse or intimate partner, by a person similarly situated to a spouse 
of the victim under the domestic or family violence laws of the jurisdiction 
receiving grant monies, or by any other person against an adult or youth 
victim who is protected from that person’s acts under the domestic or 
family violence laws of the jurisdiction.”

- 34 U.S.C. 12291(a)(8)

• ACTUAL KNOWLEDGE

• THE CONDUCT MUST FALL 

WITHIN THE SCOPE OF 

THE TITLE IX SEXUAL 

HARASSMENT 

DEFINITIONS

• JURISDICTION

• EDUCATIONAL 

PROGRAMS & ACTIVITIES

• INSTITUTIONAL CONTROL 

(RESPONDENT & 

CONTEXT IN WHICH THE 

HARASSMENT OCCURS)

• FORMAL COMPLAINT
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Know your policies & codes, 
particularly when related to 

student rights

Fairness, equity, & ethics are at 
the forefront of all policy and 

decision making.

Media (incl. websites, social 
media, etc.) reflects current 

institutional policies, 
procedures, etc.

Policies & codes are 
maintained & routinely 

updated across facilities, 
departments, & programs
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Student rights & responsibilities, 
employee rights & responsibilities, & 
administrative efficiency is balanced
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No state shall  “deprive any 
person of life, liberty, or 
property, without due 

process of law.” 

14th Amendment,  Section 1,  
U.S. Constitution
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GENERAL CONDUCT CHARGE

LACK OF ACADEMIC PROGRESS 
DISMISSAL (E.G., ACADEMIC 

PERFORMANCE ) 

ACADEMIC DISCIPLINARY 
CHARGE (E.G., ACADEMIC 

DISHONESTY)
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• Confidentiality & privacy (with caveats)

• Advisor

• Access to disability accommodations

• Equitable treatment for complainants & respondents

• Evidence related to the complaint

• Fair hearing process with opportunity to be heard

• Appeal (under specified circumstances)

• Conflicts of interest & bias

• Retaliation

ADMISSIONS & 
FINANCIAL AID

FACILITIES

ATHLETICS

UNEQUAL PAY

PRIMARY CRIMES

HATE CRIMES

MISSING PERSONS

DRUGS, ALCOHOL & 
WEAPONS

EMERGENCY 
NOTIFICATIONS

TIMELY WARNINGS

CRIME LOGS

CRIMES OF 
SEXUAL 

VIOLENCE
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Notice & Opportunity to be heard5th CircuitDIXON V. ALABAMA

Public education is a property interestSCOTUSGOSS V. LOPEZ

Right to a full hearing & confront witnessesSCOTUSGOLDBERG V. KELLY

Balancing individual interests & gov’t interestsSCOTUSMATHEWS V. ELDRIDGE

Right to be heard to defend reputationSCOTUSWISCONSIN V. CONSTANTINEAU
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FERPA protects “education records” as

• directly related to a student, and

• maintained by an educational agency or institution 
or by a party acting for the agency or institution. 

Student must be the focus of the record, not simply 
in the background or incidental to a report

Educational records include hearing transcripts, 
evidence submitted in the context of the case, the 
investigative report, etc.

Institutions are to share relevant evidence with the parties. 

Students have “a right to inspect and review any witness statement 
that is directly related to the student, even if that statement contains 
information that is also directly related to another student, if the 
information cannot be segregated and redacted without destroying its 
meaning.’’

When conflict exists, institutions are required to comply with Title IX 
regulations -

• Title IX includes federally protected due process rights-
constitutional override

to avoid complying with Title IX
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1. For or against complainants & respondents generally
• For example, a perception that all respondents are automatically responsible or that 

complainants are always credible and/or correct

2. For or against the specific parties in the case

3. Overlapping investigator, decisionmaker, & appeals roles

• Gender, research interests, work history of 

decisionmakers, investigators, or TIXC

• A background in advocacy

• Title IX Coordinator serving as investigator

• Title IX Coordinator serving as facilitator in 

informal resolution process
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• Truly lop-sided investigations & adjudications, or 

• Statements of investigator or panelist showing presumption of 

responsibility based on sex stereotypes, or

• Misapplying trauma-informed practice to explain away all 

inconsistencies in complainant’s statements
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• Intimidation,

• Threats,

• Coercion,

• Discrimination, and/or

• Charges for a code of conduct violation 

WITH THE PURPOSE OF INTERFERING WITH 

ANY RIGHT OR PRIVILEGE SECURED BY TITLE 

IX

TITLE IX PROHIBITS RETALIATION 
AGAINST PEOPLE WHO SEEK TO 

ASSERT THEIR TITLE IX RIGHTS, for 
example:

• Where the individual has made a report or 

complaint

• Where the individual testified, assisted, or 

participated in the Title IX Grievance Process

• Where the individual refused to participate in 

any manner in the Title IX Grievance Process
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within the United States -
Educational programs & activities: (on- or off-
campus)
• Locations, Events, or Circumstances
Over which the school exercises substantial control 
over both:
• The respondent and
• The context in which the sexual harassment occurs.

: includes any building owned or controlled by 
institution & used by officially-recognized campus 
organization.

•

• Fundamental alteration of programming 
is not a required accommodation

• Disability cannot be the basis for 
discipline

• Disability does not excuse misconduct

• Individuals posing as a “direct threat” are 
not entitled to accommodation
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Findings of 
innocence & guilt are not 

applicable to Title IX or student 
conduct grievances. These 

processes are administrative 
processes & are not civil or 

criminal in nature. 
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All parties, advisors, witnesses, and decision-makers 
at the same time either via secure technology.

• Must be able to see & hear parties & witnesses (either physically or 
via secure technology)

• Ask questions of the parties & witnesses

• Decide whether or not question is relevant

• Ask relevant cross-examination questions

– No inference of responsibility 
from a student’s decision to not testify

Institutions must use one of two standard of 

evidence to utilize in their grievance process:

• More likely than not to be true

• 50%, plus a feather

• Highly probably to be true
• Neither standard requires corroborating evidence

• Institutions use the same burden of proof or standard of 

evidence, for all cases of sexual harassment

51

52



2/11/2025

27

•

• If question is refused, decision-makers can still rely on 

non-statement evidence & cannot 

about responsibility from party’s refusal

•

Colleges and universities “

” and build a hearing process that 

will reassure the parties that the institution “

.”

- See, 85 Fed. Reg. 30026, 30319
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(with two exceptions) 32 C.F.R. § 106.45(6)(i)

• Offered to prove someone else committed alleged conduct

• Offered to prove consent

34 C.F.R. § 106.45(1)(x)

See, 85 Fed. Reg. 30026, 
30294

See, 85 Fed. Reg. at 30331
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• Cannot be based on the party’s status

• Cannot apply

• But you may consider:
• The party/witness’ stake in the outcome
• The potential conflict of interest where an 

advisor is also a witness
• Possible motive to fabricate testimony
• The possibility of coaching

SUNY.EDU

system.suny.edu/sci/news

SYSTEM.SUNY.EDU/SCI/TIX2020

system.suny.edu/sci/titleix
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This document just reminds you of 
what exactly you should do to 
ensure that your institution is 

compliant regarding the switch from 
the 2024 to the 2020 Title IX Final 

Rule
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